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REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTE TRIBUNAL AT NAIROBI 

COMPLAINT NO 53 OF 2017 

HON SALAH YAKUB FARAH…….…………………………………………..CLAIMANT 

VERSUS 

SECRETARY GENERAL KANU…………………………………………1ST RESPONDENT 

KENYA AFRICAN NATIONAL UNION PARTY….…………………2ND RESPONDENT 

 

RULING 

INTRODUCTION 

1. This ruling interrogates this Tribunal’s power to punish for contempt of 

court. The ruling was triggered by the applicant’s Notice of Motion 

application dated 7th May, 2017 requiring the Respondents to show cause 

why they should not be cited for contempt of court.  

2. This matter first came to us as a complaint arising from the Respondent’s 

failure to hold free and fair nominations for the position of member of 

National Assembly Fafi Constituency and to award a direct nomination to 

one of the candidates. 

3. We held that the Claimant having been cleared by the Respondents had 

a legitimate expectation that the party would conduct primaries where 

he would get a fair chance to compete. We found that the 3rd 

Respondent had violated the Claimant’s legitimate expectation that 

nominations would be conducted when it purported to undertake a 

direct nomination, while there were at least two candidates cleared to 

contest the nominations.  

4. We made the following orders: 
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(a) A declaration be and is hereby issued to the effect 

that the 3rd Respondent failed to conduct free and 

fair nominations for the position of member of 

national assembly for Fafi Constituency 

(b) A declaration be and is hereby issued to the effect 

that the purported direct nomination as well as the 

certificate of nomination dated 21st March, 2017 

issued by the 3rd Respondent is null and void 

(c) The 3rd Respondent is hereby directed to conduct a 

nomination exercise for the position of member of 

national assembly for Fafi Constituency, within 48 

hours. 

(d) The 3rd Respondent shall bear the Claimant’s costs of 

the complaint. 

5. The extracted order dated 5th May, 2017 was served on the Respondents. 

As a matter of fact, in his replying affidavit sworn on 8th May 2017 Edward 

Kivuvani the Respondent’s National Election Board chairperson admits 

that the Respondents were duly informed about the existence of these 

orders, by their advocates on record.  

APPLICANT’S CASE 

6. By a Notice of Motion application dated 7th May, 2017, the applicant 

applied to have Nick Salat the Respondent’s Secretary General and 

Edward Kivuvano the National Election Board chairperson show cause 

why they should not be cited for contempt of court. 

7. The application was founded on the grounds that the applicant was not 

involved in the modalities of the purported fresh nomination exercise and 

did not even submit his list of agents. Additionally, the Respondents had 

unilaterally picked 5 out of 49 polling stations in the vast constituency thus 

disenfranchising voters who could not travel distances of up to 40 
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kilometers to reach the polling stations. This act left out 90% of the polling 

stations in Fafi Constituency. We were further informed that the applicant 

himself could not and did not vote as the very polling station where he is 

registered was not part of the selected few.  

RESPONDENT’S CASE 

8. Edward Kivuvani the Respondent’s National Election Board chairperson 

swore an affidavit in which he stated that the respondent had done the 

best with the resources it had including logistical aspects, time and 

financial considerations. He also stated that the decision to consolidate 

the polling stations did not prejudice any party. 

9. The Respondents appeared in court in the presence of counsel. Mr. 

Makau submitted on behalf of the Respondents that the Respondents 

had conducted a nomination exercise. He further submitted that the 

Applicant had engaged in criminal activity at Kamuthe thure Primary 

School and has been summoned to appear before the party’s disciplinary 

committee. However, we will not comment on the allegations of criminal 

activity to avoid prejudging the pending disciplinary proceedings. 

ISSUES FOR DETERMINATION 

10. Having considered the rival submissions from both sides, these are the 

issues for determination: 

(a) Does this Tribunal have the jurisdiction to punish for contempt of court? 

(b) Are the Respondents in contempt of court for disobeying this Tribunal’s 

orders of 5th May, 2017? 

(c) What are the appropriate reliefs in this complaint? 

 

 

 

 

DETERMINATION  
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(a) Does this Tribunal have the jurisdiction to punish contempt of court? 

11.  The power to punish for contempt is what enables a court or Tribunal to 

remain standing as a constitutional authority. However, we must first satisfy 

ourselves that we have the jurisdiction to punish for contempt of court or 

we would be bound to down our tools. See Owners of the Motor Vessel 

“Lillian S” v Caltex Oil (Kenya) Ltd [1989] KLR 1. 

12. Section 6(c) of the Contempt of Court Act, 2016 provides that every 

subordinate court has the power to punish for contempt of court on the 

face of the court in any case where a person willfully disobeys an order or 

direction of a subordinate court. 

13. Is this Tribunal a subordinate court capable of punishing for contempt 

under section 6 of the Contempt of Court Act, 2016? Article 169(1)(d) of 

the Constitution provides: 

(1) The subordinate courts are— 

(d)  any other court or local tribunal as may be established by an Act of 

Parliament, other than the courts established as required by Article 162(2). 

14. We therefore hold that the Political Parties Disputes Tribunal is a local 

tribunal established by section 39 of the Political Parties Act, 2011. The 

Tribunal can punish contempt of court under section 6 of the Contempt of 

Court Act, 2016 in relation to its proceedings. 

 

(b) Are the Respondents in contempt of court for disobeying this Tribunal’s 

orders of 5th May, 2017? 

15. We have recently had the occasion to address ourselves on the need to 

obey the orders of this Tribunal in Complaint No 40 Benard Muia Tom Kiala 
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v Wiper Democratic Movement Kenya & another at para 28 where we 

stated: 

We wish to reiterate that the people of Kenya have 

delegated their sovereign authority under Article 3(c) of 

the Constitution to this Tribunal and that it would be a 

misuse of that sovereign authority for this Tribunal to 

spend scant public resources presiding over political 

party disputes only to issue orders in vain. Once a 

dispute has been submitted to this Tribunal, political 

parties and their members should have the confidence 

that this Tribunal shall decide that dispute impartially, 

independently and according to the law. Political 

parties and their members would not bring their 

disputes before this Tribunal if they learnt that parties 

are free to either obey or disobey Tribunal orders at will. 

16. We are persuaded that the Respondents disobeyed the orders of this 

Tribunal to conduct a nomination exercise for member of national 

assembly, Fafi Constituency. Rule 5(7) of the Respondent’s 2017 

Nomination Rules provides:  

“Nomination exercise of all KANU candidates will be by 

universal suffrage of the registered party members” 

17. In this regard, we are entitled to take judicial notice of matters of local 

general notoriety and geographical distances such as the fact that Fafi 

Constituency has an area of 15,469.40 Sq. Km. In this regard, the 

Respondent’s action of picking 5 out of 49 polling stations meant that 

each of the selected polling stations would on average serve voters within 

an area of 3,093.90 Sq. Km.  
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18. It is similarly judicially noticeable that Fafi Constituency has five wards 

Bura, Dekaharia, Jarajila, Fafi and Nanighi it is as if the Respondent had 

selected one polling station per ward, thus inhibiting universal sufferage.  

19. We similarly cannot understand how the nomination exercise we had 

ordered to be conducted could have been by universal suffrage when 

only 5 out of 49 polling stations were opened and the earliest ballot boxes 

arrived in those polling stations at 2:00pm and some at 5:00pm. How could 

the nomination exercise have been conducted while the applicant had 

not submitted the names of his agents? 

20. Such a farce cannot be what we meant when we directed the 

Respondent to conduct a nomination exercise in accordance with its 

rules and all applicable electoral law for member of national assembly 

Fafi Constituency. We are satisfied that there was a deliberate design not 

to fully comply with the orders of this Tribunal. We hold that the nomination 

exercise held on 5th May, 2017 was nothing but a red herring to delude this 

Tribunal about the Respondent’s their intention not to comply with our 

orders. 

21. We reject the explanation by Mr. Makau that disobedience of our orders 

was as a result of logistical, time and financial considerations. In Kiala 

(supra) at para 30 we held: 

We hold that it is the plain and unqualified obligation of 

every person against, or in respect of whom an order is 

made by this Tribunal to obey it unless and until it is 

discharged. We also cite the decision of the High Court 

in Kenya Union of Savings Credit Cooperatives (KUSCO) 

v Nairobi City Council [2015] eKLR as authority for our 

holding that the orders of this Tribunal are not made in 

vain and are meant for compliance. As a result, if for 

any reason any party has any difficulty in complying 
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with the orders of this Tribunal, the honourable thing to 

do is to come back to the Tribunal and explain the 

difficulties faced in complying with that order.  

22. We find and hold that the Respondents are in contempt of this court’s 

orders of 5th May, 2017. We have considered the mitigating and 

aggravating circumstances of the contempt by the Respondents as well 

as the impact of such acts of contempt on public confidence in the 

electoral process. We are satisfied that party primaries in a multi-ethnic 

society such as Kenya are highly contested and open contempt of court 

orders in relation to party primaries is a recipe for chaos. 

 

What are the appropriate reliefs in this complaint? 

23. In Complaint No 40 John Mruttu v Thomas Ludindi Mwadeghu & 2 others 

we held that in every matter over which we have jurisdiction, this Tribunal 

can grant any order that is just and equitable in accordance with section 

11(1) of the Fair Administrative Action Act, 2015. The proper discharge of 

this Tribunal’s mandate requires it to grant effective remedies, which 

means the most appropriate remedy in the circumstances of the case.  

24. Accordingly, the justice of this case requires us to make the following 

orders: 

(a) A declaration be and is hereby issued to the effect that the 3rd Respondent 

failed to conduct free and fair nominations for the position of member of 

national assembly for Fafi Constituency on 7th May, 2017 

(b) A declaration be and is hereby issued to the effect that any certificate of 

nomination issued to any candidate, arising from the purported 

nominations of 7th July, 2017 is null and void and of no effect in law 

(c) A mandatory injunction be and is hereby issued directing the 

Respondents to organize and conduct a fresh nominations exercise for 

member of national assembly, Fafi Constituency in at least three polling 
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stations per each in Bura, Dekaharia, Jarajila, Fafi, Nanighi Wards, within 

72 hours 

(d) A mandatory injunction be and is hereby issued directing the Respondent 

and the candidates herein to agree on their agents and the specific 

polling stations where the fresh nominations shall be conducted, within 12 

hours 

(e) A mandatory injunction be and is hereby issued directing the 

Respondents to publish a notice of the fresh nominations and the agreed 

polling stations in at least three newspapers of national circulation, within 

24 hours 

(f) The 2nd Respondent Hon Nick Salat and Edward Kivuvani be and are 

hereby sentenced to pay a fine of two hundred thousand shillings each in 

default to each serve imprisonment a term of imprisonment for a term of 

three months. 

(g) The contemnors shall bear the Claimant’s costs of this complaint. 

Orders accordingly. 

 

Dated at Nairobi this 9th day of May 2017 

 

…………………………….. 

Kyalo Mbobu (Chairperson) 

 

……………………………… 

James Atema (Member) 

 

……………………………… 

Abdi Hassan (Member)  

 


